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Passed by Shri. Uma Shanker, Commissioner (Appeals)

Joint Commissioner, ~ cnx, Service Tax eRT UfRt ~ ~ x=i
AHM-SVTAX-000-JC-002-16-17 fits: 17/05//2016, gf

Arising out of Order-in-Original No AHM-SVTAX-000-JC-002-16-17 R2#i: 17/05/2016 issued by
Joint Commissioner, Central Tax, Service Tax

0 er 379)caafar vi u Name & Address of the Appellant / Respondent

M/s Rahul Engineers and Contractors.
Ahmedabad

0

al{ anfk z 3rfla 3mar sriats rra aat & it az z om?r uR zaenfen f) iag ·T; em 3f@earl at
a7ft u gervr 3mar rgd a raar et

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
,the one may be against such order, to the appropriate authority in the following way :

. '

'llmf "fficp"f{ cpf Tffia-TUT~
Revision application to Governr:nent of India :

(1) ah4)a Una yea a#fem, 1gg4 4t arr or fa aag nTmia i q@tr eat al su--ear rem ucg
irfa ya@terr am4a 3ft fra, mar, fla +in1a, rGa Rm, zatf +if5r, flaa tu aa, via mmf, { fee#t
: 110001 cITT ct)- "GfAT ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Oepartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) 4fa m al af a ma Ti ura hat gr~ala faft uzrI r 37I ala ii za fat rusrrr aw
awe7arr ?i ma ura g; mf ii, a fh4wt at +Twsr i a? a fh4) ala # za fat rusr i it ma #t iRz #
cITTR ~ "ITT I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

uR zcens y7mar fz far qr # ars (ur zm per al) f.rlfm fcn<ir Tf<!T~"ITT I
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(~) 1:rfm t ~ fcpm ~ m rof T-f~ l=!@ 'Cl'{ m l=!@ a Raffo ii sq?tr gca aa m u 3al
gs a Rd a mi j it ma# are fat zig zr r?faff &l

(b) In case of rebate of duty of excise .on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside lndi.:L

(«) uf& grca qrqr Rag fr ,=rrm a are (iaa a per i) frn:ITTr fcimT TJm l=!@ m I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
aifa sIra $tnyen # 'TfflR a fg it sz@t #fee mr: at n{& at ha amen st s Irr a
~ t~. WJ<Rf, 31G@ t IDxf i:rrmf cIT ~· 'Cl'{ m ff1G it faa 3rf@e,Ru (i.2) 1998 ITT 109 IDxf

Rga Rg wg &tl

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the 'amount involved is more

than Rupees One Lac. -

0

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules,.2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfaca amaa rt uj iaa van va arr wra m ffl ciTT{ 6T 'ITT ffl 200/- i:ffm :r@R ~ ~
ajh uei ice am yaala curl it at 100o/-- 6l ta 40 61 vlI

· (d) Credit of any duty allowed to -be utilized .towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 .

· of the Finance (No.2) Act, 1998.

(4) h4 sat zcan (sr@ti) Rmra<, 2001 zRu # aifa ff#ea in z- i at uRzii i,
)fa arr?gr t mfr 3lrnT ~~ 'fl 'ffFl l[ff[ t '!flm ~-3m -qct 3TGIB 3ffl ~ crr-crr mwrr t w~
afra am fur alfe1 r# mer gar g. n 4&zrgff a siafa ar 356-< i Ruff #l t 'TfflR
aqa mrer €tr-- arr t if a el af;1

Rt zncn, #trmar can v ara an4tr nqf@aw qR ar#e­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) #tuoar zyn arfrfzm, 4944 #t arr 3s-41/355 t 3'fcllfz:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(Cl'i) '3®R-1Rsia ~ 2 (1) a qarg arr a 3rara 6t 3rfra, a74hi # ma i tftn zrc, s7a« yen vi hara a74l#a -urnf@raw (Rrb) at ufa 2Ru f)fen, rear i i1-20, {
TFcc'f '61Rclc&t ct>A.Jl'3o,s, ~ "fl'R, 311:PNi~llc;-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Trib1.,mal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.



In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 .of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be acccmpanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank c-f the place where the bench of

the Tribunal is situated.

(3) 4fe zgu mar i a{ p 3vii arrt it & rra oitr # Ry #h r qrar urga7
at fut ul a1Reg z tr a it gy ft fa frn udl arf aa a fa zqene/fa ar@tu
unf@raw al va 3fl q #hr war qt va 3m4a fhz 5r &l

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item

of the court fee Act, 1975 as amended.

zt 3it iaf@ea mi a [irua ah Pruit at aj fl an naff« fhurGr & u +) ge.
ah4hu nra gca vi hara ar9#)a nznf@raw (qr,ff9f@) zm, 1se2 i ff &l

qrara zqca 3pf@rfzu 497o zqn izj)fr l a7qf-4 a aiaf feufRa fg 3rjar a 34 Ir 3mag zqenfenf fufu qf@rat a smr i r)a al ga uR q 6..so h? cITT <-llllllcill ~

[easeT -g'y.,r-~ I .

(5)

(4)

0

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982 .

. .
(6) vf zyn, is nra zya vi @hara arf4tu +nrzmf@raw (Rrez), sf orft # r l

a4car miar (Demand) gd s (Penalty) nl 1o0% qa smr sat 31far ? tr+if#, 3ff@era#T qa 5T 10

~:t,qlJ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

4r 3nTz gra 3ilaraa3iii, an@aghat "afar fr iar'(Duty Demanded) ­
-=>

(i) (Section)&isD hazruifa if@;
(ii) far araadzafs#r "{ITTl" ; .0 .. (iii) dz)fezferir aerr 6 ha 2zr@.

e au&am'ifar 3r4hr' ii uzt ufarr #ta ii, ar4l' mlt@ ash aft u& sr+ anfr arm&.
?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

· mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

In view of above, an appeal against this order shall li9 before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."

. . .Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zzr 3rr c); 4f a4r mqfawr # mar si yea 3rrar area zur avs Raffa tTT air fa av yeas h
10snare r ah rzt 4a avg faff { raa aw h 10% 3fJ@Tif tR cfrl" ~~~I
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F.No.: V2($T)119/A-II/2016-17

ORDER IN APPEAL

M/s. Rahul Engineers and Contractors, 16, S. M. Road, Tagore

Park, Ambawadi, Ahmedabad (hereinafter referred to as 'appellants') have

filed the present appeals against the Order-in-Original number AHM-SVTAX­

000-IC-002-16-17 dated 17.05.2016 (hereinafter referred to as 'impugned

orders') passed by the Joint Commissioner, Service Tax, Ahmedabad

(hereinafter referred to as 'adjudicating authority');

2. The facts of the case, in brief, are that the appellants were engaged in

design and construction work related to water supply projects of Government

of Gujarat. On the basis of an information that the appellants had provided

works contract service without being registered with the Service Tax

department, an investigation was carried out and relevant documents for the

financial years 2010-11, 2011-12, 2012-13 and 2013-14 were obtained from

the appellants. During investigation it was seen that the appellants had

provided services of construction, as a sub-contractor, related to water

supply projects and the only works they had done were of M/s. Sanjay

Construction Co. for Balasinor Nagarpalika and M/s. Navkar Engineers for

Thara Nagarpalika. Thus, a show cause notice dated 12.06.2015 was issued

to the appellants. The adjudicating authority, vide the impugned order,

confirmed the demand of Service Tax of 6,54,092/- under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,

1994. He also imposed penalties under Section 77(1), 77(2) and 78 of the

Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellants preferred the

present appear before me. The appellants argued that the adjudicating

authority has wrongly demanded the Service Tax of 6,54,092/- by claiming

the service in dispute as works contract service. They further stated that the

works executed by the appellants in respect of project of Balasinor

Municipality and Thara Nagarpalika were not in the nature of turnkey project.

It is wrong to hold the works as taxable services under clause (e) of

explanation to Section 65(105)(zzzza) of the Finance Act, 1994 despite the

fact that the works involving construction of building, civil structure, pipelines

etc. shall be governed by clause (b) of explanation tc Section 65(105)(zzzza)

of the Finance Act, 1994.

4. Personal hearing in the case was granted on 19.06.2017 wherein Shri

Rahul Patel, Chartered Accountant, appeared before me on behalf of the

appellants. Shri Rahul Patel reiterated the grounds of appeal and further _. :;···;.:;: ·-
< re

submitted copy. of a judgment or the cEsTAr, Bangalore (LB) pertaining ? }}
the case of M/s. Lanco Infratech Ltd. & others vs. the CC, CE & ST,7 es Ye?
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F.No.: V2(ST)1 19/A-II/2016-17

I have carefully gone through the facts of the case on records, grounds
of appeal in the. Appeal Memorandum and oral submissions made by the

appellants at the time of personal hearing. I find that the appellants have
provided certain services to the main contractors (M/s. Sanjay Construction
and M/s. Navkar Enggs.) in relation to water supply projects and have
received a particular amount in return of rendering the service. The main
contractors were involved in laying of pipeline in relation to water supply
projects of Balasinor Municipality and Thara Nagarpalika. The work was

basically pertaining to laying of pipelines, distribution network, building of
water tanks, setting up machinery etc. A part of that work was sub­
contracted to the appellants. The adjudicating authority has included the
work, performed by the appellants, in the category of turnkey projects and
termed the same to be liable for Service Tax. In this regard, I would like to

quote certain related contents of the CBEC Circular number 116/10/2009-ST

dated 15.09.2009 [2009 (16) S.TR. (C9)] as below;

"On a reference being received by the Board, two following issues

were examined for a clear understanding of facts. The first is

regarding leviability of service tax on construction of canals for

Government projects.

1. As per section 65 (25b) of the Finance Act, 1994 "commercial or

industrial construction service" means -

(a) construction of a new building or a civil structure or a part

thereof; or

(b) construction of pipeline or conduit; or

(c) completion and finishing services such as glazing, plastering,
painting, floor and wall tiling, wall covering and wall papering, wood

and metaljoinery and carpentry, fencing and raiiing, construction of

swimming pools, acoustic applications or fittings and other similar

services, in relation to building or civil structure; or

(d) repair, alteration, renovation or restoration of, or similar
services in relation to, building or civil structure, pipeline or

conduit,

which is -

(i) used, or to be used, primarily for; or

(ii) occupied, or to be occupied, primarily with; or

(iii) engaged, or to be engaged, primarily in,
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F.No.: V2(ST)ll9/A-II/2016-17

commerce or industry, or work intended for commerce or

industry, but does not include such services provided in respect of

roads, airports, railways, transport terminals, bridges, tunnels and
dams.

2. Thus the essence of the definition is that the "commercial

or industrial construction service" is chargeable to service

. tax if it. is used, occupied or engaged either wholly or

primarily for the furtherance of commerce or industry. As the

canal system built by the Government or under Government

projects, is not falling under commercial activity, the canal system

built by the Government will not be chargeable to service tax.

However, if the canal system is built by private agencies and is

developed as a revenue generating measure, then such construction
should be charged to service tax.

3. The second issue is about Government taking up construction

activity of dams, buildings or infrastructure construction etc.
. through EPC (Engineering Procurement & Construction) mode. The

said service is covered under section 65 (105) (zzzza) of Finance

Act, 1994. The said section itself excludes works contract in respect
of dams, road, airports, railways, transport terminals, bridges &

tunnels executed through EPC mode. Hence works contract in

respect of above works even if done through EPC mode are exempt
from payment of service tax."

Thus, from the above, I, very clearly decipher that the issue is about
Government taking ·up construction activity of dams, irrigation projects,
buildings or. infrastructure construction etc. through turnkey or EPC
(Engineering Procurement & Construction) mode. The said service is covered
under Section 65(105)(zzzza) of Finance act, 1994. The said section itself
excludes works contract in respect of dams, tunnels, canals or irrigation
projects, road, airports, railways, pipelines, conduits, transport terminals &

bridges executed through such turnkey or EPC mode. Hence works contract
in respect of above works, even if done through turnkey or EPC mode, are

exempt from payment Service Tax. Moreover, the p pelines that are laid for

the distribution of water in the Municipality/ Nagarpalika area, are meant for
public welfare and not for any kind of commercial benefits and therefore the
appellants are by no way liable for Service Tax. In the case of Dinesh
Chandra Agarwal Infracon Pvt. Ltd. vs. C.C.E., Ahmedabad, the Hon'ble
CESTAT, West Zonal Bench, Ahmedabad [2011 (21) S.T.R. 41 (Tri.-Ahmd.)]
very clearly proclaimed that no service Tax is required to be levied on fie%q...
service of laying of pipeline for water supply for public distribution. 4he es$g
CESTAT further quoted that;

!'-. g
.- %
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F.No.: V2(ST)119/A-II/2016-17

, "The perusal of the above duties and functions of the Board clearly

show that sale of water is not the primary function of the Board. It

is also clear that the water purchased by the Board is being
distributed to rural and urban areas for the purpose of
irrigation and drinking at different rates which are subsidized
and even the operating cost also does notstand recoveredby
them. To setup an establishment for water supply is a part of the

duties and functions of the State to provide its citizens with a better

. . living. In these circumstances, it cannot be held that laying of

pipelines for the Board is for the purpose of undertaking any

commercial activities by the Board, and the appellant would be

covered by said services by making him liable to payment of service
tax."

The same has been further specifically clarified in the Notification number

25/2012-ST dated 20.06.2012. The relevant portion of the said notification is
submitted as below;

"12. Services provided to the Government, a local authority or a

governmental authority by way of construction, erection,

commissioning, installation, completion, fitting out, repair,
maintenance, renovation, or alteration of ­

(a) a civil structure or any other original works meant

'predominantly for use other than for commerce, industry, or any

other business orprofession;

(b) a historical monument, archaeological site or remains of

national importance, archaeological excavation, or antiquity

specified under the Ancient Monuments and Archaeological Sites and

.RemainsAct, 1958 (24 of 1958);

(c) a structure meant predominantly for use as (i) an
educational, (ii) a clinical, or (iii) an art or cultural establishment;

(d) canal, dam or other irrigation works;

(e) pipeline. conduit or plant for (i) water supply {ii)
water treatment, or {iii} sewerage treatment or disposal; or

(f) a residential complex predominantly meant for self-use or

the use of their employees or other persons specified in the

Explanation 1 to clause 44 of section 65 B of the said Act;"

Thus, I proclaim. that the service provided by the appellants is exempted i
from. payment of Service Tax as the said service was provided to Balasinor

f~~ ilj1
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R.No.: V2(ST)l 19/A-II/2016-17

Municipality and Thara Nagarpalika. The said service i.e. laying of pipeline for
water supply was ultimately used for the benefit of the local public and
hence, is surely exempt from payment of Service Tax.

6. In view of the discussion held above, I hereby set aside the impugned
order and allow the appeal.

7. 3r41eaaai rr •Rtw{ 3rut a fear 3uin ath fr snar &t

7. The appeals filed by the appellant stand disposed off in above terms.

r8'7
(35ar gia)

CENTRAL TAX (Appeals),

AHMEDABAD .

a$01207

ATTESTED

~
. DUTTA)

SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.

To,

M/s. Rahul Engineers and Contractors,

16, S. M. Road,

Tagore Park, Ambawadi,

Ahmedabad- 380 015.

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad Zone.
2) The Commissioner, Central Tax, Ahmedabad (South).

3) The Dy./Asst. Commissioner, Central Tax, Division-VI, Ahmedabad
(South).

:-..\
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4) The Asst. Commissioner (System), Central Tax, Armedabad (South).
5) Guard File.
6) P.A. File.
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